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General Meeting of Fresenius SE on 12 May 2010 
 

Explanatory Details pursuant to Section 121 Para. 3 No. 3 of the German 
Stock Corporation Act regarding the Rights of Shareholders as set forth in  

Article 56 SE Regulation, Section 50 Para. 2 SEAG, Section 122 Para. 2 
AktG as well as Sections 126 Para. 1, 127 and 131 Para. 1 German Stock 

Corporation Act 
 
The invitation to the General Meeting already contains information regarding the 
rights of shareholders pursuant to Council Regulation (EC) No. 2157/2001 of 8 
October 2001 on the Statute for a European Company (SE) (SE Regulation), section 
50 para. 2 of the German Act to Implement Council Regulation (EC) No. 2157/2001 
of 8 October 2001 on the Statute for a European Company (SE) (SEAG), section 
122 German Stock Corporation Act as well as sections 126 para. 1, 127 and 131 
para. 1 German Stock Corporation Act. The following information shall serve as a 
further explanation in respect of such provisions.  

 

I. Addition to the Agenda Pursuant to Article 56 SE Regulation, Section 
50 Para. 2 SEAG, Section 122 Para. 2 German Stock Corporation Act 

 
 Shareholders whose total sum of shares reaches 5% of the share capital or a 

proportionate amount of EUR 500,000 of the share capital may request that 
one or several items be included in the agenda. Such request shall be 
directed in writing to the Management Board of the Company at  

 
 Fresenius SE 
 Investor Relations 
 Else-Kröner-Straße 1 
 61352 Bad Homburg v.d.H. 
 
 and must be received by the Company at least 30 days prior to the General 

Meeting; for the purpose of calculating the above notice period, the day of 
receipt and the day of the meeting shall not be counted. Thus, the last 
permissible day of receipt is Sunday, 11 April 2010, 24:00 hrs CEST. Each 
new item must be substantiated or accompanied by a proposal for resolution.  

 
 As Fresenius SE is a European company (SE), the shareholders’ right to 

demand additions to the agenda is governed primarily by the special 
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provisions in Article 56 SE Regulation and section 50 para. 2 SEAG. The 
provision dealing with requests that additional items be included in the 
agenda for a German stock corporation, section 122 para. 2 German Stock 
Corporation Act, applies only as a supplementary provision insofar as the 
primarily applicable Article 56 SE Regulation and section 50 para. 2 SEAG 
contain no exhaustive provision. Thus, according to the dominant opinion, 
especially the minimum holding duration dealt with in section 122 para. 2 
sentence 1 in conjunction with para. 1 sentence 3 and section 142 para. 2 
sentence 2 German Stock Corporation Act, which applies to German stock 
corporations, is not applicable to an SE domiciled in Germany. Shareholders 
of Fresenius SE who wish to request that additional items be included in the 
agenda must therefore not prove in the request for the addition to the 
agenda that they have been the owners of the shares for at least three 
months.  

 
 Additions to the agenda which are to be published and have not already been 

published together with the convening notice will be published in the 
electronic Federal Gazette (elektronischer Bundesanzeiger) without undue 
delay following the receipt of the request and transmitted for publication to 
such media which are reasonably expected to disseminate the information in 
the entire European Union. Such additions to the agenda are also published 
on the website www.fresenius.com in the area Investor Relations/Annual 
General Meeting and notified to the shareholders in accordance with section 
125 para. 1 sentence 3 German Stock Corporation Act.  

 
 These shareholder rights are based on the following provisions of the SE 

Regulation, the SEAG and the German Stock Corporation Act (excerpts):  
 

 Article 56 SE Regulation  
 

 One or more shareholders who together hold at least 10% of an 
SE’s subscribed capital may request that one or more additional 
items be put on the agenda of any general meeting. The procedures 
and time limits applicable to such requests shall be laid down by the 
national laws of the member state in which the SE’s registered office 
is situated or, failing that, by the SE’s statutes. The above 
proportion may be reduced by the statutes or by the law of the 
member state in which the SE’s registered office is situated under 
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the same conditions as are applicable to public limited-liability 
companies.  

 
 Section 50 para. 2 SEAG 
 

(2) One or more shareholders who together hold at least 5% of the 
share capital or the proportionate amount of EUR 500,000 may 
request that one or more additional items be put on the agenda of 
any general meeting.  

 
 Section 122 para. 1 and para. 2 German Stock Corporation Act 
 

(1) A general meeting shall be convened if shareholders having an 
aggregate shareholding amounting to one-twentieth of the share 
capital request this in writing, stating the purpose and the reasons 
therefor; the request shall be directed to the management board. 
The articles of association may provide that the right to request 
calling of a general meeting shall require a different form and the 
holding of a lower portion of the share capital. Section 142 para. 2 
sentence 2 shall apply analogously.  

(2) In the same way, shareholders with an aggregate shareholding of 
one-twentieth of the share capital or the proportionate amount of 
EUR 500,000 may request that items be put on the agenda and 
published. Each new item must be substantiated or accompanied by 
a proposal for resolution. The request within the meaning of 
sentence 1 must have been received by the company at least 24 
days, and in the case of listed companies at least 30 days, prior to 
the meeting; for the purpose of calculating the above time period, 
the day of receipt shall not be counted.  

 
II. Motions and Election Proposals by Shareholders (Sections 126 

Para. 1 and 127 German Stock Corporation Act) 
 
 Shareholders may make motions regarding individual agenda items (cf. 

section 126 German Stock Corporation Act); this also applies to proposals for 
the election of members of the Supervisory Board or of auditors (cf. section 
127 German Stock Corporation Act).  
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 Pursuant to section 126 para. 1 German Stock Corporation Act, motions of 
shareholders, including the shareholder’s name, a statement of grounds for 
the motion and any comments of the management, are to be made available 
to the relevant persons to be notified in accordance with section 125 para. 1 
to 3 German Stock Corporation Act under the conditions set forth therein on 
the website of the Company, provided that the shareholder has sent to the 
address set out below a counter-motion against a proposal of the 
Management Board and/or the Supervisory Board with respect to a certain 
item on the agenda, including a statement of the reasons for the counter-
motion, no later than 14 days prior to the General Meeting of the Company. 
For the purpose of calculating the above notice period, the day of receipt and 
the day of the meeting shall not be counted. Thus, the last permissible day of 
receipt is Tuesday, 27 April 2010, 24:00 hrs CEST.  

 
 The persons to be notified in accordance with section 125 para. 1 to 3 are the 

following: 
 

1. Section 125 para. 1 German Stock Corporation Act: Credit institutions 
and shareholders’ associations which exercised voting rights on behalf 
of shareholders in the preceding general meeting or which have 
requested such communication.  

2. Section 125 para. 2 German Stock Corporation Act: Shareholders who 
request such communication.  

3. Section 125 para. 3 German Stock Corporation Act: Each member of 
the supervisory board can request that the management board send 
the same communications to him.  

 
 A counter-motion need not be made available if one of the exclusions 

pursuant to section 126 para. 2 German Stock Corporation Act exists. The 
provisions of section 126 para. 2 German Stock Corporation Act read as 
follows:  

 
(2) A counter-motion and the grounds therefor need not be made 

available where  
 

1. the management board would become criminally liable by 
reason of making available the counter-motion and the grounds 
therefor, 
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2. the counter-motion would result in a resolution of the general 
meeting which is illegal or violates the articles of association, 

3. the grounds contain statements which are manifestly false or 
misleading in material respects or which are libellous,  

4. a counter-motion of such shareholder based on the same facts 
has already been made available regarding a general meeting 
of the Company pursuant to section 125,  

5. the same counter-motion of such shareholder on essentially 
identical grounds has already been made available pursuant to 
section 125 in respect of at least two general meetings of the 
company within the past five years and at such general 
meetings less than one-twentieth of the share capital 
represented voted in favour of such counter-motion, 

6. the shareholder indicates that he will neither attend nor be 
represented at the general meeting, or 

7. the shareholder failed within the past two years at two general 
meetings to make or cause to be made on his behalf a counter-
motion communicated by him.  

 
 Moreover, the grounds need not be made available if they exceed a 

total of 5,000 characters.  
 
 The right of every shareholder to make counter-motions regarding the 

various agenda items even without prior communication to the Company 
during the General Meeting remains unaffected. This right results from 
section 124 para. 4 sentence 2 German Stock Corporation Act. According to 
this provision, no publication is required for the adoption of resolutions on 
motions made in respect of agenda items.  

 
 We point out that any counter-motions which have been sent to the 

Company in advance in due time will be considered only if they are made 
orally during the meeting.  

 
 No statement of grounds needs to be provided for nominations for elections 

made by shareholders pursuant to section 127 German Stock Corporation 
Act. Election proposals shall only be made available if they contain the name, 
the exercised profession and the place of residence of the nominees (the 
corporate name and registered office in the case of legal entities) and, in 
case of an election of members of the Supervisory Board, information on 
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their membership in other supervisory boards the constitution of which is 
required by law; information on their membership in comparable domestic 
and foreign supervisory bodies of business undertakings should be added (cf. 
section 127 sentence 3 German Stock Corporation Act in conjunction with 
section 124 para. 3 and section 125 para. 1 sentence 5 German Stock 
Corporation Act). In all other respects, the requirements and provisions for 
the making available of motions shall apply analogously; in particular, the 
aforementioned reasons for exclusion pursuant to section 126 para. 2 
German Stock Corporation Act shall apply.  

 
 Any shareholder motions (including the statement of grounds therefor) and 

election proposals pursuant to section 126 para. 1 and section 127 German 
Stock Corporation Act shall be sent exclusively to: 

 
 Fresenius SE 
 Investor Relations 
 Else-Kröner-Straße 1 
 61352 Bad Homburg v.d.H. 
 or by telefax: +49 (0) 61 72 / 608-24 88 
 or by e-mail to: ir-fre@fresenius.com 
 
 Any motions and proposals for election of shareholders to be made available 

(including the shareholder’s name and – in case of motions – the statement 
of grounds therefor) will be made available after their receipt on the website 
www.fresenius.com in the area Investor Relations/Annual General Meeting. 
Any comments of the management will also be posted on the above website.  

 
 The above shareholder rights are based on the following provisions of the 

German Stock Corporation Act (in addition to the provisions of section 126 
para. 2 German Stock Corporation Act which have already been cited above). 

 
 

 Section 126 para. 1 and 3 German Stock Corporation Act 
 

(1) Motions by shareholders, including the shareholder’s name, a 
statement of grounds for the motion and any comments of the 
management, are to be made available to the relevant persons to 
be notified in accordance with section 125 para. 1 to 3 German 
Stock Corporation Act under the conditions set forth therein, 
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provided that the shareholder has sent to the relevant address 
stated in the convening notice a counter-motion against a proposal 
of the management board and the supervisory board with respect to 
a particular item of the agenda, including a statement of grounds for 
the counter-motion, no later than 14 days prior to the meeting of 
the company. For the purposes of calculating such time period, the 
day of receipt shall not be counted. In the case of listed companies, 
the aforementioned information must be made available on the 
website of the company. Section 125 para. 3 shall apply mutatis 
mutandis.  

(3) If several shareholders make counter-motions in respect of the 
same subject matter to be resolved, the management board may 
combine such counter-motions and the respective statements of 
grounds.  

 
 Section 127 German Stock Corporation Act 
 

 Section 126 shall apply analogously to a proposal by a shareholder 
for the election of members of the supervisory board or external 
auditors. Such proposal need not be substantiated. The 
management board is under no obligation to make available the 
proposal unless it contains the information required under section 
124 para. 3 sentence 3 and section 125 para. 1 sentence 5.  

 
III. Shareholders’ Information Rights (Section 131 Para. 1 German Stock 

Corporation Act) 
 
 In the General Meeting, each shareholder and shareholder’s representative 

may request from the Management Board information on the matters of the 
Company to the extent that such information is necessary for a proper 
evaluation of the relevant item on the agenda (cf. section 131 para. 1 
German Stock Corporation Act). The information right also extends to the 
Company’s legal and business relations with any affiliated company as well 
as to the situation of the group and the companies included in the 
consolidated financial statements.  

 
 Requests for information will in principle be made orally at the General 

Meeting during the discussion.  
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 The information shall comply with the principles of conscientious and 
accurate account. The Management Board may refuse to provide information 
under the conditions set forth in section 131 para. 3 German Stock 
Corporation Act. The provisions of section 131 para. 3 German Stock 
Corporation Act read as follows:  

 
(3) The management board may refuse to provide information 

 
1. to the extent that the provision of such information is, 

according to sound business judgement, likely to cause 
material damage to the company or an affiliated company, 

2. to the extent that such information relates to tax valuations or 
the amount of certain tax liabilities, 

3. regarding the difference between the value at which items are 
shown in the annual balance sheet and the higher market value 
of such items, unless the general meeting is to approve the 
annual financial statements, 

4. regarding the accounting and valuation methods, to the extent 
that disclosure of such methods in the notes suffices to provide 
a fair view of the actual asset, financial and profit situation of 
the company within the meaning of section 264 para. 2 of the 
German Commercial Code; the foregoing shall not apply if the 
general meeting is to approve the annual financial statements, 

5. to the extent that the provision thereof would render the 
management board criminally liable, 

6. to the extent that, in the case of credit institutions or financial 
services institutions, information on accounting and valuation 
methods applied and set-offs made need not be given in the 
annual financial statements, the annual report, the 
consolidated financial statements or the consolidated annual 
report,  

7. to the extent that the information is continuously accessible on 
the website of the company for a period of at least seven days 
prior to and during the general meeting.  

 
 The provision of information may not be refused for any other 

reasons.  
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 Pursuant to section 18 para. 2 of the Articles of Association, the chairman of 
the meeting may reasonably restrict the time for shareholders’ question right 
and right to speak; in particular, he has the right to determine a reasonable 
time frame for the course of the General Meeting, for individual items, or for 
individual speakers at the beginning or during the General Meeting.  

 
 These shareholder rights are based on the following provisions of the German 

Stock Corporation Act and the Articles of Association (in addition to the 
provisions of section 131, para. 3 German Stock Corporation Act which have 
already been cited above):  

 
 Section 131 para. 1, 2, 4 and 5 German Stock Corporation Act 
 

(1) At the general meeting, each shareholder shall upon request be 
provided with information by the management board regarding the 
matters of the company to the extent that such information is 
necessary for a proper evaluation of the relevant item on the 
agenda. The duty to provide information shall also extend to the 
company’s legal and business relations with any affiliated company. 
If a company makes use of the simplified procedure pursuant to 
section 266 para. 1 sentence 2, section 276 or section 288 German 
Commercial Code, each shareholder may request that the annual 
financial statements be presented to him at the general meeting on 
such annual financial statements in the form that would have been 
used if such provisions on simplified procedure had not been 
applied. The duty of the management board of a parent company 
(section 290 para. 1, 2 German Commercial Code) to provide 
information at the general meeting in which the consolidated 
financial statements and the consolidated annual report are 
presented shall also extend to the situation of the group and the 
companies included in the consolidated financial statements.  

(2) The information provided shall comply with the principles of 
conscientious and accurate account. The articles of association or 
the rules of procedure pursuant to section 129 German Stock 
Corporation Act may entitle the chairman of the meeting to set a 
reasonable time limit for shareholders’ questions or speeches, and 
to determine more detailed rules in this respect.  

(4) If information has been provided to a shareholder outside a general 
meeting by reason of its status as a shareholder, such information 
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shall be provided to any other shareholder at the general meeting 
upon request of the respective shareholder, even if such information 
is not necessary for a proper evaluation of the agenda item. The 
Management Board may not refuse to provide such information on 
the grounds of Paragraph (3) sentence 1 Nos. 1 to 4. Sentences 1 
and 2 shall not apply if a subsidiary (section 290 para. 1, 2 German 
Commercial Code), a joint venture (section 310 para. 1 German 
Commercial Code) or an associated company (section 311 para. 1 
German Commercial Code) provides information to a parent 
company (section 290 para. 1, 2 German Commercial Code) for 
purposes of the inclusion of the company into the consolidated 
financial statements of the parent company and such information is 
needed for such purposes.  

(5) A shareholder who has been denied information may request that its 
question and the reason for which the information was denied be 
recorded in the minutes of the meeting.  

 
 

 Section 18 para. 2 of the Articles of Association of the Company reads as 
follows:  

 
(2) The chairman chairs the meeting, determines the order in which the 

items on the agenda are discussed as well as the speakers and the 
nature and form of voting. The chairman may reasonably restrict the 
speaking time, the time for shareholders to ask questions, and the 
aggregate speaking and questioning time at the beginning or during 
the General Meeting, for individual items on the agenda and for 
individual speakers and questions. He orders the close of the 
deliberations insofar and as soon as that is necessary for the proper 
conduct of the General Meeting.  

 


